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Chair’s Message: 

 

 

INTRODUCTION 

Dear Canada Branch Members, 

The Canada Branch has had an eventful 
last few month and is looking forward to 
a busy Fall. 

In August, the Canada Branch hosted, 
along with New York and North 
American Branches, a virtual 
Accelerated Route to Fellowship 
Course (“ARF”).  Anthony Daimsis, 
Sabri Shawa and Annie Lespérance 
participated as discussion leaders on 
behalf of the Canada Branch. Consistent 
with what we have seen with previous 
virtual ARFs, the single largest group of 
candidates came from Canada.  I am 
delighted to say we can look forward to 
a number of new Fellows joining our 
ranks! 

 Also in August, the final session of six, 
which were held as part of the 
“Construction Dispute Symposium 
Series”, occurred. The Canada Branch, 
in conjunction with the Royal Institution 
of Chartered Surveyors, organized this 
very successful series which explored 
both collaborative and adversarial 
approaches to dispute resolution in the 
construction industry.  Thanks goes to 
Arif Ghaffur for organizing this 
excellent event on behalf of the Canada 
Branch. 

In September, the Canada Branch was 
proud to again be a sponsor and 
participating organization in 
CanArbWeek 2021. As part of 
CanArbWeek 2021, the Canada Branch 
held its 9th Annual Symposium on 

International and Domestic 
Arbitration and Award Cocktail.   

 

 MESSAGE FROM THE CHAIR 

We were honoured to have J. Brian 
Casey as the keynote speaker.  His 
speech on “Court Review of Arbitral 
Awards – Time for a Serious 
Reassessment” was both topical and 
thought provoking.  It was followed by 
the presentation to Brian of the CIArb 
Award for Distinguished Service in 
Canadian Arbitration by the Hon. 
Janet E. Mills and Joel Richler which 
included a video tribute. The Canada 
Branch also used the opportunity to 
formally launch its pilot project, the 
New Arbitrator Program.  Thanks 
goes to Lisa Munro and Christina 
Doria, the Symposium Co-Chairs for 
this well-attended and informative 
event. 

Looking forward, we will be circulating 
to you shortly a membership survey to 
help us better understand what members 
want in terms of programming and how 
the Canada Branch can deliver it. We are 
also launching a series of webinars the 
                                   Continued on page 2 
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Continued from page 1 – (message from the Chair 
cont’d) 
 
first of which will be held on October 28, 2021 at 
5:30 pm EST. One of Canada’s most sought-after 
arbitrators, Gerry Ghikas, will be speaking on 
some of the essential differences between 
domestic and international arbitration. Our 
education team will also roll out our Branch’s 
education and seminars lineup for the next twelve 
months and there will be a short Q & A session 
with me to introduce myself as the incoming 
Chair.  I look forward to seeing you there!  
 
Finally, the Canada Branch will again be co-
hosting an ARF in December with the North 
American and New York Branches. The program 
is expected to take place in-person at Hogan 
Lovells' Miami offices on December 10 & 11, 
followed by a 48-hour examination period 
between December 15 and 19, 2021. However, 
depending on the circumstances related to 
COVID-19, the program may be converted to a 
four-day virtual course to be held on December 3 
& 4 and December 10 & 11. All registrants will 
be advised no later than November 19, 2021 if 
the course will proceed virtually. A link to the 
registration page can be found here.  
 
CIArb Canada is an entirely volunteer 
organization. All CIArb members who reside in 
Canada are encouraged to participate actively and 
promote our growing organization.  Please 
contact one of the following Directors for more 
information as to how you can become involved:” 
Vancouver-Joe 
McArthur: joe.mcarthur@blakes.com 
Calgary – Sabri Shawa: shawas@jssbarristers.ca 
Toronto – Lisa Munro and Robin Dodokin 
lmunrio@lerners.ca & robin@dodokinlaw.com 
Ottawa– Antony Daimsis  adaimsis@uottawa.ca 
Montréal-Jacques Darche: 
jdarche@blg.com 

Rest of Canada – Julie G Hopkins 

Julie.hopkins@jghopkins.com 

Wishing you all the best for a busy and 
productive Fall. 
 
Julie G. Hopkin, FCIArb, Chair Canada Branch 
CIArb 

Arbitration Returns to Canada’s Supreme 
Court: Peace River Hydro Partners, et al v 

Petrowest Corporation, et al 

 By. Anthony Daimsis 
INTRODUCTION 

In late fall, or early 2022, Canada’s Supreme 
Court is expected to hear arguments on one of 
arbitration’s quintessential doctrines: the 
separability doctrine. When the doctrine 
applies (and it doesn’t always), separability 
presumes that parties who have agreed to a 
contract that includes an arbitration clause have 
agreed to two contracts: the main “container” 
contract and the arbitration contract. However, 
the British Columbia Court of Appeal (BCCA), 
in Peace River Hydro Partners, et al v 
Petrowest Corporation,1 seems to have 
approached separability differently by 
imposing a rule that arbitration clauses are 
always independent of their container 
contracts.  

A BRIEF BACKGROUND ON THE ARBITRATION 
ISSUES 

At its most basic, this case is about debt 
collection, and the debtors’ insistence on 
invoking the arbitration agreements found 
in the same instruments from which their 
debts originate. 

  Continued on page 3 
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Petrowest, was involved with its affiliates in 
building an $8.8 billion dam project. It 
agreed to be placed into receivership. 
Pursuant to section 243(1) of the 
Bankruptcy and Insolvency Act (BIA),1 and 
section 13(2) of the Judicature Act,1 the 
Alberta Court1 appointed Ernst & Young as 
the receiver. Ernst & Young then 
commenced a civil claim against Peace 
River Hydro (and its partners in the dam 
project) in British Columbia’s Supreme 
Court (BCSC).1 It sought recovery from 
Peace River of amounts allegedly owing 
under, among other things, a general 
partnership agreement and purchase orders. 
These instruments included mandatory 
dispute resolution clauses that called for 
arbitration to resolve any disputes. Peace 
River Hydro, relying on these dispute 
resolution clauses found in these 
instruments, applied to have the receiver’s 
court claim stayed in favour of arbitration. 
 
The BCSC denied the stay application. 
Although Justice Iyer held that the receiver 
was party to the arbitration agreements, she 
also held that the Court enjoyed inherent 
discretion to refuse the stay under the BIA. 
Justice Iyer exercised that discretion and 
refused the stay. 
 
Peace River appealed Justice Iyer’s decision 
to the BCCA. Although the BCCA also 
declined to stay the court proceedings, it did 
so for different reasons. 
 
Instead of inherent jurisdiction under the 
BIA, the BCCA focused elsewhere. It held 
that receivers are entitled to disclaim 
arbitration agreements found in contracts 
and thus sue in court to enforce the 
contracts. In doing so, the BCCA held that 
 

 

 

 

 

 

 

 

 

 “the receiver acts not as agent of the debtor 
(Petrowest), who has been legally paralyzed 
from acting, but rather acts in fulfilment of its 
own court-authorized and fiduciary duties, 
owed to all stakeholders.”6 Thus, a receiver is 
not a “party” to an insolvent’s contracts and 
hence not bound to the arbitration agreements 
contained in them. 
 
The BCCA went on to discuss arbitration 
theory and its interactions with the role and 
status of receivers. Although the BCCA 
correctly explained the exceptional right of a 
receiver to disclaim a debtor’s executory 
contractual obligations,7 it interpreted 
separability to mean “arbitration clauses have 
long been recognized as forming not simply a 
term of the contract, but an independent 
agreement.”8 The BCCA’s approach to the 
separability doctrine, in particular its view that 
arbitration clauses are always and necessarily 
separate from the contracts in which they are 
contained, seems inconsistent with how many 
understand separability.9 

Peace River applied for leave to appeal the 
BCCA’s decision to the Supreme Court of 
Canada, which the court granted.10 Peace River 
seeks a decision on two main questions: 

• The first asks whether receivers who 
step into the shoes of a party or parties 
to contracts that contain arbitration 
clauses are bound to those arbitration 
agreements 
 

• The second seeks clarity on the 
doctrine of separability. In particular, 
Peace River asks whether a receiver 
may simultaneously disclaim a valid 
arbitration agreement contained in a 
contract but still pursue the substantive 
rights in that contract. 

Continued on page 4 
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6 Petrowest, supra note 1 at para 44. 
7 Ibid at para 46. 
8 Ibid at para 47. 
9 For a more comprehensive discussion on this case 
and on how its views are at odds with orthodox views 
on separability see Anthony Daimsis, Liquidating 
Separability: Peace River v Petrowest and the 
meaning of Separability in Canadian Arbitration 
Law, (2021) 2:1 Can J Comm Arb, (Forthcoming). 
10 See Peace River Hydro Partners, et al v Petrowest 
Corporation, et al, 2021 CarswellBC 1850. 
11 Uber Technologies Inc v Heller, 2020 SCC 
16. 
 
UPCOMING EVENTS 
 
The next Accelerated Route to Fellowship 
(ARF) program in International Arbitration will 
be taking place this December. Hosted by the 
Canada Branch, in conjunction with the New 
York and North American Branches, the 
program is expected to take place in person at 
Hogan Lovells' Miami offices on December 10 
& 11, followed by a 48-hour examination 
period between December 15 and 19, 2021. 
However, depending on the circumstances 
related to COVID-19, the program may be 
converted to a 4-day virtual course to be held on 
December 3 & 4 and December 10 & 11. All 
registrants will be advised no later than 
November 19, 2021 if the course will proceed 
virtually. 
 
The ARF Program is designed for senior 
practitioners in the field of dispute resolution. 
The two-day program focuses on applicable 
laws and procedures for the conduct of efficient 
arbitration hearings in complex international 
cases. Satisfactory assessment of performance 
in role play exercises and written assignments 
will permit the candidate to take the award 
writing examination for qualification as a 
Fellow of the Chartered Institute of Arbitrators, 
which will be administered as part  
 
   Continued on page 5 
    

Continued from page 3 (Peace River cont’d) 

 

 

 

 

This second question offers Canada’s highest 
court the opportunity to weigh in on the role 
separability plays in arbitrations, at least those 
taking place in Canada. It should make for an 
interesting discussion amongst the justices. In 
her dissent in Uber,11 Justice Côté recognized 
the traditional role separability plays in 
safeguarding arbitral jurisdiction, but she also 
said a bit more. The BCCA relied on her 
opinion (especially the ‘bit more’) to say that 
arbitration clauses are always and entirely 
independent from their main contracts. 
 
Clarity from our highest court on separability’s 
content is essential for Canadian parties to 
understand their rights and obligations. It is 
also of some consequence for parties outside 
Canada who will, undoubtedly, factor the 
SCC’s approach to the question into their 
decisions to choose Canada as an arbitral seat. 
 
Anthony Daimsis, FCIArb is a professor at the 
University of Ottawa, Faculty of Common Law 
and Director of its National Program and its 
Mooting Program and is an Associate Door 
Tenant at Littleton Chambers in London, 
England. 
1 Petrowest Corporation v Peace River Hydro 
Partners, 2020 BCCA 339 [Petrowest]. 
2 Bankruptcy and Insolvency Act, RSC 1985, c 
B-3, s 243(1) [BIA]. 
3 Judicature Act, RSA 2000, c J-2, s 13(2). 

4 Under s 243(5) of the BIA, the application is 
to be filed in a court having jurisdiction in the 
judicial district of the locality of the debtor, 
which in this case is Calgary. 
5 Petrowest Corporation v Peace River Hydro 
Partners, 2019 BCSC 2221 [Petrowest-BCSC]. 
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  Arbitrator Program supports access to justice 
because New Arbitrators provide their 
services for no charge. 
 
The Program operates under two models – the 
Expedited Procedures Model and the Panel 
Model. In both Models, the parties may select 
their New Arbitrator(s) from the CIArb roster 
found on the CIArb Canada website. Parties 
are assured that the New Arbitrator appointed 
to determine their dispute has access to an 
approved Experienced Arbitrator for 
guidance. 
The Expedited Procedures Model assists 
parties to resolve commercial disputes with a 
value ranging between $5,000 and $250,000. 
In some communities, the CIArb Canada 
Branch works with provincial legal aid/pro 
bono organizations to provide this service. 
This Model offers parties faster, more 
efficient dispute resolution than can often be 
achieved in the courts and enhances access to 
justice for parties who are otherwise unable to 
afford it. Under this Model, the New 
Arbitrator may seek procedural advice from 
an approved Experienced Arbitrator, on a 
confidential basis, at no cost to the parties. 
The Panel Model offers parties who/which have 
already agreed to have their commercial dispute 
decided by a sole arbitrator, two additional 
volunteer New Arbitrators to sit as members of 
a three-person panel. In essence, this Model 
offers three arbitrators, all of whom fully 
participate and share the workload, for the price 
of one. Under this Model, the sole arbitrator who 
is appointed and paid by the parties pursuant to 
their arbitration agreement shall be the Chair of 
the Panel and will be considered the 
Experienced Arbitrator under this New 
Arbitrator Program. 
 
 
   Continued on page 6 

     
 

 Continued from page 4 (upcoming event cont’d) 

of the program. Fellowship is the highest grade 
of Institute membership and allows the use of the 
designation FCIArb upon FCIArb upon 
successful completion of the Peer Interview 
which will be administered separately. 
 
The Program Director for this session will be Jim 
Reiman, JD, FCIArb, Q. Arb. 
 
Full course details and registration information 
are available by clicking the brochure link here. 
 

CIArb Canada Launches New Arbitrator 
Pilot Program 

 
CIArb Canada is piloting a New Arbitrator 
Program for Fellows of the Chartered Institute of 
Arbitrators (FCIArbs). The Program is an unpaid 
learning opportunity designed to provide 
practical experience to newly qualified 
arbitrators and operates across Canada. 
 
Many recently qualified arbitrators find it 
difficult to obtain appointments because they 
lack experience as an arbitrator. The New 
Arbitrator Program aims to bridge the gap 
between being qualified as an arbitrator and 
becoming an experienced practitioner eligible to 
be listed on a roster of an arbitral institution to 
decide commercial disputes. New Arbitrators 
gain experience in conducting arbitrations and 
writing enforceable awards under the guidance 
of an Experienced Arbitrator.  

In addition, the New Arbitrator Program 
advances diversity initiatives by providing 
opportunities for qualified but inexperienced 
arbitrators, who may be young and/or from 
historically disadvantaged and/or 
underrepresented groups. Finally, the New 

https://ciarbcanada.org/wp-content/uploads/2021/09/Brochure-3-Branch-ARF.Miami-12-21.Final_.1.pdf
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  Continued from page 5 (CIArb Canada cont’d)  

The New Arbitrator Program is now accepting 
applications from both New Arbitrators and 
Experienced Arbitrators. 
 
For more information on the New Arbitrator 
Program, how to apply, and to access the list of 
approved New Arbitrators eligible for 
appointments, please click the link here. 
 

Case Summary Randhawa v Rhandawa 
Lisa Munro 

 

 
 
In Randhawa v. Randhawa, 2021 ONSC 3643, 
Justice Koehnen considered whether the 
arbitrator appointed by the parties had 
jurisdiction to order a statutory remedy under the 
Ontario Business Corporations Act, R.S.O. 
1990, c. B.16, specifically, the appointment of an 
inspector to conduct an investigation.  
 
The applicant (Paul) and the respondent (Rana) 
were brothers, who were involved in a dispute 
about the separation of their interests in various 
businesses which they once ran together.   Paul 
commenced an oppression remedy application in 
March 2018, which was resolved by Minutes of 
Settlement dated October 1, 2018.   The Minutes 
of Settlement called for the dissolution or sale of 
the businesses and provided that any disputes 
arising from the implementation of the Minutes 
of Settlement were to be resolved by way of 
arbitration. Disputes arose and the arbitrator 
issued an award appointing an inspector under 
the OBCA to conduct an investigation. 
 
During the arbitration, Paul brought a court 
application for the appointment of a receiver 
over a portion of the brothers’ businesses.  

Although Rana agreed to the receiver’s 
appointment, he raised two issues: (1) he 
contested the receiver’s right to conduct an 
investigation that involved third parties; and 
(2) he contested the arbitrator’s jurisdiction 
when he appointed an investigator at all and 
because the investigation included the 
affairs of a third party. 
 
On the first issue, Justice Koehnen found 
that the arbitrator’s detailed findings of fact 
justified the need for an investigation by a 
court-appointed receiver.  Rana had 
“perpetuated a lack of transparency” and a 
“lack of good faith” in providing financial 
and operational information required to sell 
the businesses and there were some findings 
that would constitute red flags for potential 
fraud.  In addition, there were suspicious 
sales of assets of the businesses to a third 
party, which had a connection to Rana in that 
Rana’s son was an employee of the third 
party with both accounting and operational 
responsibilities.  The third party had the 
opportunity to make submissions before 
Justice Koehnen, which consisted of 
contesting some of the arbitrator’s findings 
of fact and making allegations of 
inconvenience.  The parties agreed that it 
was appropriate for a receiver to be 
appointed with respect to one of their 
businesses but disagreed upon the scope of 
the receiver’s powers.  Justice Koehnen 
made an order that the receiver be entitled to 
examine the affairs of the third party but 
limited the scope of its disclosure 
obligations. Whether this investigation was 
conducted by the inspector appointed by the 
arbitrator or the court-appointed receiver 
made no difference. 
 
On the second issue, Rana argued that the 
arbitrator had no power to award a statutory 
remedy, including the appointment of an  

 
            Continued on page 7 
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Continued from page 6 (case Summary cont’d) 

inspector, because s. 162(1) of the OBCA 
provides that “the court may appoint an 
inspector” and “court” is defined as the 
Ontario Superior Court of Justice.  

Further, Rana argued that the powers given to 
inspectors under the Act can affect third 
parties, which can never fall within the 
jurisdiction of a private arbitrator. 

 
Justice Koehnen set out the following 
analytical framework to determine whether the 
arbitrator had the jurisdiction to order a 
statutory remedy (and concluded that he did): 

(a) Whether an arbitrator in principle has the 
power to grant a statutory remedy.  Justice 
Koehnen found that recent Ontario cases 
make it clear that statutory remedies, and 
OBCA remedies, can be pursued through 
arbitration.   Although the OBCA refers to 
the court appointing an inspector, the 
whole principle underlying arbitration is 
that parties are free to contract out of the 
court system and submit their disputes to an 
arbitrator unless precluded by statute or 
public policy.   
 

(b) Whether there are reasons in a particular 
case that might make it inappropriate for an 
arbitrator to grant a statutory remedy.  In 
this case, the only principled reason to 
prevent the arbitrator from ordering a 
statutory remedy was the possibility that it 
might affect third parties.  Here, the 
arbitrator acknowledged that if the 
inspector’s investigation extended beyond 
the signatories to the arbitration agreement, 
the parties would have to obtain the 
assistance of the court as third parties were 
outside his jurisdiction. 

 

(c) The scope of the arbitration clause at 
issue.  The parties clearly agreed to submit 
their disputes to arbitration. Further, the 
Minutes of Settlement set out a process 
whereby the parties were to exchange 
information to allow a determination to be 
made as to whether one of them had obtained 
an unequal benefit from the businesses and 
allowed for the appointment of an arbitrator 
to determine the amount of the unequal 
benefit.  The arbitrator found that Rana had 
breached his disclosure obligations. 
Therefore, the arbitrator’s appointment of an 
inspector to allow him to make such a 
determination was squarely within the 
powers given to him under the Minutes of 
Settlement. 
 

(d)  A judicial concern that a party may be 
deprived of a remedy if they are limited to 
arbitration. There was no concern in this 
case. The arbitrator directed the parties to 
apply to the court if there was a risk that 
the inspector’s investigation would affect 
third parties, which he acknowledged was 
outside his jurisdiction. That is what the 
parties did in this application before 
Justice Koehnen. 

 
Justice Koehnen granted Paul’s application to 
appoint an investigator. He found that there was 
no previous case and nothing in the parties’ 
arbitration clause that prohibited an arbitrator 
from awarding a statutory remedy, including 
the appointment of an inspector. The arbitrator 
acknowledged that his jurisdiction was limited 
to the parties to the arbitration agreement and 
that any investigation of a third party would 
require the assistance of the court, which 
Justice Koehnen ordered. In addition,  
       
 

          Continued on page 8 
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  Continued from page 7 (case Summary cont’d) 

the parties had agreed to the appointment of a 
receiver and there was ample evidence of the 
need to investigate the affairs of the third party 
as they affected the issues in the dispute 
between the brothers. 
In reaching this conclusion, Justice Koehnen 
analyzed – and distinguished – earlier cases 
which Rana argued precluded the arbitrator 
from awarding a statutory remedy. 
 
First, Armstrong v Northern Eyes Inc., 2000 
CanLII 29047 (ON SCDC), in which the 
parties’ shareholders agreement contained an 
arbitration clause and provided for a specific 
remedy for a departing shareholder. In these 
circumstances, the arbitrator’s jurisdiction was 
limited to the specific remedies the parties had 
agreed upon. Therefore, Justice Koehnen stated 
that this case does not stand for the proposition 
that an arbitrator has no power to award a 
statutory remedy. Since arbitration is a matter of 
contract, the arbitrator in that case had no power 
to go beyond the contractual remedy and 
provide a statutory remedy simply because one 
party regretted the bargain, he had made in the 
shareholders agreement. 
 
Second, Pandora Select Partners, LP v. 
Strategy Real Estate Investments Inc., 2007 Can 
LII 8026 (ON SC) concerned conflicting 
provisions in a subscription agreement with 
respect to shares in an OBCA company.  One 
clause provided that the agreement was to be 
construed in accordance with and governed by 
the laws of the State of New York and that any 
disputes were to be litigated solely in state or 
Federal Court in New York City.  There was 
doubt, however, about whether a New York 
court is a “court” for the purposes of granting 
OBCA remedies.  Another clause called for any  

dispute to be resolved exclusively by 
arbitration to be conducted in New York in 
accordance with the rules of the American 
Arbitration Association. Justice Koehnen 
found that the application judge, Justice Lax, 
had distinguished between the parties’ rights 
under the arbitration clause which governed 
the subscription agreement and the core 
obligations of an OBCA corporation. The 
investors’ complaint that the corporation had 
not produced audited financial statements as 
it was required to do under the OBCA raised 
a fundamental right to which shareholders 
are entitled and a core obligation of the 
corporation. She found that the arbitration 
clause applied only to issues arising from the 
transaction contemplated by the subscription 
agreement and that the investors had not 
contracted out of the right to apply to an 
Ontario court for relief about the manner in 
which the corporation was to be governed. 
Therefore, Justice Koehnen concluded that 
this case does not express the view generally 
that an arbitrator has no power to award 
OBCA remedies. 
 
Third, in ABOP LLC v. QTrade Canada Inc., 
2007 BCCA 290, the court found that 
oppression relief was not available in the 
arbitration in that case, but Justice Koehnen 
said that it is not clear whether this finding 
was grounded in a legal rule to the effect that 
statutory remedies are not available in 
arbitration or whether it was grounded in the 
interpretation of the arbitration clause that 
applied in that case. 

 
 
             Continued on page 9 
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2021 Construction Dispute 

Symposium 
Arif Ghaffur BSc (Hons), PQS(F), 

FRICS, MCIArb 
 

  
 
The 2021 Construction Dispute  
Symposium was created conjointly by 
the Royal Institution of Chartered 
Surveyors (“RICS”), and the Canada 
branch of the Chartered Institute of 
Arbitrators (‘CIArb’) with the aim of 
exploring recent trends in and emerging 
approaches to dispute resolution in the 
construction industry.  The symposium 
was sponsored by: 
Platinum:  Driver Trett, FTI Consulting, 

and Systech 
Gold: HKA, and Revay 
Silver: Glaholt Bowles, Intellect 

Dispute. 
Glaholt Bowles, Intellect Dispute Expert 

Advisory, PKolon, and 
Rhodes Group 

Bronze: Hanscomb International. 
 
The symposium commenced on May 25, 
2021 and concluded on August 3, 2021. 
Participants included construction 
professionals from across Canada who 
attended six virtual sessions on dispute 
resolution methods, with a focus on 
collaborative and adversarial approaches. 

The symposium presenters comprised 
leading practitioners in construction 
practice, construction law, and 
dispute resolution.  Each virtual 
session was managed by a subject 
matter expert with substantial 
experience in dispute resolution. The 
sessions concluded with panel 
discussions. As follows. 
 

 Session #1 – Global Trends & 
Adjudication took place on May 25, 
2021. Its aim was to provide an 
update on global trends and current 
status of adjudication across Canada 
(provincial/territorial/federal). 
 
Introductory speaker:  Duncan W. 
Glaholt, Partner, Glaholt Bowles 
LLP.  
Moderator: Barrie Marshall, J. 
Barrie Marshall Consulting Inc., 
(former partner, Gowling WLG 
(Canada) LLP). 
Panelists: 
o Misty Alexandre, Partner, 

Robertson Stromberg LLP, 
o Matt Ainley, Chair, GCAC 

(Certified Adjudicator, 
Ontario), and 

o Raymond Bassett, Vice 
President & Chief Underwriting 
Officer, Travelers Canada. 
 

 Session #2 – Negotiation & 
Mediation took place on June 8, 
2021. Its aim was to explore current 
practices in negotiation and the 
process of mediation (including 
neutral evaluation). 

 
Introductory speaker: Andrea Lee, 
Partner, Glaholt Bowles LLP.  
 

Continued on page 10 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Pa
ge

4 

   

  The CIArb Canada Arbitrator 
CIArb Canada’s Newsletter 
Fall 2021 

 

  
                       

Page 10 

  
Continued from page 9  
(2021 Construction Dispute cont’d) 
 
Moderator: Kenneth W. Movat, Partner, 
Fogler Rubinoff LLP. 
 
Panelists: 
o  Geza R. Banfai, Counsel, McMillan 

LLP, 
o Ali Fard, Partner, HKA, and  
o Guillermo Montes, Managing 

Director (Canada), Systech. 
 

 Session #3 – Arbitration took place on 
June 22, 2021. Its aim was to explore 
current practices in arbitration, 
including the impact of procedural 
changes (including virtual arbitrations). 

 
Introductory speaker & moderator:  Harvey 
Kirsh, President, Kirsh Construction ADR 
Service Ltd.  
Panelists: 

o Julie G. Hopkins, Independent 
Arbitrator, Western Arbitration 
Chambers, 

o Jason J. Annibale, National Co-
Chair, Construction/ McMillan 
LLP, and 

o Patricia (Trish) Morrison, Partner 
and National Business Leader, 
Construction, BLG. 
 

 Session #4 – Litigation took place on 
July 6, 2021. Its aim was to explore 
current practices in litigation, including 
the impact of procedural changes 
(including virtual litigation). 

 
Introductory speaker & moderator: 
Sharon C. Vogel, Partner, Singleton 
Urquhart Reynolds Vogel LLP. 
 

Panelists:  
o Sandra Astolfo, Partner, 

WeirFoulds LLP, 
o Howard Krupat, Partner, DLA 

Piper (Canada) LLP, and 
o Howard M. Wise, Partner, 

Goodmans LLP. 
 
➢ Session #5 – The Role of Experts 

took place on July 20, 2021. Its aim 
was to provide an update on emerging 
case law and the expectation of 
experts and reliance on expert reports. 

 
Introductory speaker & moderator:  
Professor Janet Walker, Independent 
Arbitrator, Toronto Arbitration 
Chambers. 
 
Panelists: 

o Lorna Tardif, Partner, HKA,  
o Sandra Burnell, Senior 

Consultant, Revay and Associates 
Limited, and 

o Walied Abdeldayem, 
Managing Director, Idea Ltd. 

 
➢ Session #6 – Collaborative & 

Adversarial Approaches took place 
on August 3, 2021. Its aim was to 
provide a recap on development of 
emerging trends and resolution via 
collaborative and adversarial 
approaches. 

 
➢ Close-out speakers and moderators:  

Duncan W. Glaholt, Partner, Glaholt 
Bowles LLP, and Glenn W. Ackerley, 
Partner, WeirFoulds LLP.  

 
Panelists: 

                     Continued on page 11 
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Continued from page 10 
(2021 Construction Dispute cont’d) 
 

o R. Bruce Reynolds, Partner, 
Singleton Urquhart Reynolds 
Vogel LLP, 

o Christopher P. Moran, General 
Counsel, Maple Reinders Group, 

o Sue Barrett, Commercial & 
Contracts Director, Urban Growth 
Company, 

o Richard Wong, Partner and Chair, 
National Construction & 
Infrastructure Group, Osler, 
Hoskin & Harcourt LLP. 

 
A big thank you to all our distinguished 
participants who volunteered their time and 
expertise to ensure that the symposium series 
was insightful and achieved its intent of sharing 
knowledge and being an annual platform for 
thought leadership. 
 
Thanks, also, for excellent organization by the 
RICS and the Canada branch of the CIArb that 
ensured multiple virtual sessions were delivered 
successfully. We are delighted that CIArb 
Canada branch Directors Janet Walker and Julie 
G. Hopkins (Chair) could also attend this event. 
 

NextGen Roster of arbitrators increases 
options for affordable dispute resolution 

 
By:  Eric Morgan 
 
With the launch by Arbitration Place of the 
NextGen Roster of Arbitrators, featuring 12 
younger arbitrators across Canada, there is a 
dramatic increase in options for affordable dispute 
resolution, and a meaningful increase in access to 
justice for many parties. 
 
Claimants with disputes up to $50,000 in Alberta,  

$35,000 in Ontario, B.C. and the Northwest 
Territories, $30,000 in Saskatchewan, and 
lower amount elsewhere in Canada have 
access to small claims courts. For slightly 
higher amounts (for example, below 
$100,000 in B.C. and $200,000 in Ontario), 
there are fast-track or simplified 
procedures.   
 
Above those limits, affordable adjudicated 
dispute resolution options have been 
limited or non-existent. Dropping the part 
of the claim above the limit  to shoehorn 
into a small claims court or simplified/fast-
track procedure is not an attractive – or fair 
– option for claimants. 
 
Now, there is an affordable option for 
parties where the amount in dispute exceeds 
what the available provincial or territorial 
small claims or simplified/fast-track court 
will handle. 
Also, there is greater choice from a broader 
pool of arbitrators with fresh skills and 
perspectives. While the NextGen 
Arbitrators are in the early stages of their 
careers as arbitrators, they have solid 
groundings with arbitration experience as 
arbitrators and as counsel at arbitrations and 
have committed to resolving disputes cost-
effectively and efficiently. 
 
Importantly, with the increase in disputes 
since the COVID-19 pandemic began – 
especially for smaller and medium size 
businesses – and with greater delays in the 
courts, the size, range, and type of disputes 
that can be handled cost-effectively, 
efficiently, and expeditiously in arbitration 
has been broadened. 
 
The NextGen Arbitrators will be able to 

 
Continued on page 12 

 

https://www.arbitrationplace.com/nextgen-arbitrators
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Continued from page 11 
(NextGen Roster cont’d) 
 
determine commercial disputes that 
otherwise might not have been resolved at a 
reasonable cost, or in a reasonable time – or 
at all. 
 
The NextGen arbitrators practice law in 
large and small firms across most of 
Canada. They have developed subject 
matter expertise in different areas and will 
continue to represent clients as well as offer 
their arbitration services. 
 
How arbitrations are conducted has changed 
a lot – indeed dramatically – during the 
pandemic, including with major shifts to 
virtual and hybrid hearings, electronic 
filings, electronic documents, and in some 
instances, document-only arbitrations. The 
NextGen Arbitrators have virtual hearing 
expertise and embrace technology as a 
means of effectively moving dispute 
resolution processes forward.  
 
Traditionally, arbitrators in Canada and 
much of the rest of the world have been 
drawn from current or retired senior 
litigation counsel, judges, and academics. 
However, in many parts of the world we are 
seeing newer arbitrators. They are 
knowledgeable about and skilled in 
arbitration and are generally able to offer 
quality and efficient arbitrator services at 
affordable rates. These rates broaden the 
types of matters that can be resolved 
through arbitration to include disputes 
where cost is an issue for one or more of the 
disputing parties. The NextGen Roster is 
aimed at filling this need for a wider range 
of arbitrators and making arbitration a more 
accessible form of dispute resolution in 
Canada, and beyond.  
 

Newer arbitrators may also have greater 
availability to take on arbitrations on short 
notice and on tight timelines and issue 
expedited decisions where the disputes need 
urgent resolution. Also, many arbitral 
institutions’ procedural rules now offer fast 
track arbitrations for disputes involving 
smaller amounts. For example, expedited 
arbitration procedures of ICDR Canada, the 
Canadian international arbitration arm of the 
American Arbitration Association, apply in 
any case in which no disclosed claim or 
counterclaim exceeds $250,000 exclusive of 
interest and the costs of arbitration. 
 
The NextGen Roster members are based in 
Toronto, Ottawa, Montreal, Calgary, and 
Vancouver. They have experience in different 
forms of arbitration – domestic, international, 
commercial, investor-state, ad hoc and 
institutional. 
 
The initiative reflects several trends in 
arbitration beyond the move towards 
expedited proceedings. Gender balance on 
arbitral tribunal has received increasing 
attention and, as it happens, the NextGen 
Roster is majority female. Having a diversity 
of age is also seen by many as important. 
Newer arbitrators can bring different 
perspectives, including where the dispute 
involves newer industries like technology and 
venture capital. 
 
The NextGen Roster of Arbitrators is the latest 
innovation for Arbitration Place as it adapts to 
the shifting needs of dispute resolution, 
because of the pandemic but also because of 
the demands and needs of users of dispute 
resolution services. 
 
Arbitration is often thought of as a cheaper and 
faster alternative to litigating a dispute in  
 

             Continued on page 13 
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Continued from page 12 
(NextGen Roster cont’d) 
 
court. As court systems continue to adapt to 
the pandemic and its consequences, with 
varying degrees of success, arbitration 
increasingly is an attractive option for 
efficiently resolving parties’ disputes. The 
NextGen Roster is an exciting development, 
making arbitration available to a wider range 
of types of disputes and a wider range of 
parties, particularly parties with constantly 
increasing demands on their scare financial 
and time resources.  

Eric Morgan is a partner at Kushneryk 
Morgan LLP and an arbitrator on the 
NextGen Roster at Arbitration Place.  

 

  
Member Profile: Joanne Luu 
 

1. Tell us about yourself? 
 

I'm a Partner at Burnet, Duckworth & Palmer 
LLP, an independent Calgary-based law firm 
that regularly advises on some of the most 
significant disputes and transactions in the 
country. I love immersing myself in a good 
story, solving problems and the law—all 
things that have kept me keen and passionate 
about the legal profession. Outside of the 
law, I live for the "getaways", whether that's 
traveling abroad or just heading out for a day 
of hiking or rock climbing. 
 

2. Tell us about your arbitration practice 
 
I have a decade of experience in international 
and domestic commercial arbitration. While 
the disputes have been wide ranging, I have 
developed a particular expertise in energy 
disputes—which have included matters 
involving construction of power plants and 
wind farms, oil, and gas joint ventures, as 
well as commercial contracts for 
transportation (pipelines), camp services, and 
investment. 
  
3. Tell us about your best moment in 
arbitration 
 
Shortly after I was appointed as Tribunal 
Secretary for a Tribunal David Haigh Q.C. 
was chairing, I was told we would be flying 
to Paris for a day-long procedural hearing. 
That was an exciting first introduction to the 
world of international commercial 
arbitration, as a sign of things to come. 
 
4.  What influenced your decision to go 
into arbitration?  
 
Although I was initially attracted to 
arbitration for its international aspects, 
through the years I have come to appreciate 
the ability in arbitration to really tailor a 
disputes procedure to the case and the parties 
at hand. This allows the parties to really cut 
to the heart of the issues and to present their 
case in an efficient and timely way. While 
"efficient procedure" may be a boring 
answer, it has tended to bring happy results—
even for the losing party, who at least was not 
made to suffer a drawn-out dispute. 

 

 

            Continued on page 14 
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 1. Tell us about yourself? 
 

I’m a partner at Dentons Canada LLP and 
currently serve as deputy national lead for 
our Litigation & Dispute Resolution group 
as well as co-lead for the ADR and 
Arbitration group. I love helping people and 
companies find solutions to their problems, 
which is perhaps why I enjoy practicing in 
arbitration and dispute resolution. Outside of 
the office, I am an avid reader and spend as 
much time as possible with my family, 
ideally travelling abroad or exploring local 
destinations.  
 
2. Tell us about your arbitration 

practice 
 

My arbitration practice involves all stages of 
an international or domestic arbitration. I 
frequently work with our commercial teams 
on drafting arbitration clauses, act as counsel 
on arbitration disputes, provide advice on 
enforcement matters and I’ve recently 
started acting as an arbitrator. Being based 
in Calgary, most of my experience is in 
matters involving the energy, resources, and 
mining sectors.  
 
3. Tell us about your best moment in 

arbitration 
 

My best moment is constantly changing. 
Right now, it is a tie between recently 
helping a client achieve a result on a 
complicated arbitration that was a really 
good commercial solution for their business, 
and the discussion I had a few weeks ago 
with a colleague across the country because 
one of the aspects I really enjoy about 
arbitration is the camaraderie and getting to 
know the amazing practitioners in the area.  
 

            Continued on page 15 

 

 
Continued from page 13(Joanne Luu) 
 
5. Do you believe virtual arbitration has 
come to stay? 
 
Absolutely—in fact, it's a development that 
was probably long overdue. While there will 
still be cases where an in-person hearing 
will be better suited, I anticipate that virtual 
hearings will help drive down costs for a 
number of disputes. It could open up access 
to a larger pool of arbitrators than would 
otherwise make sense, which will only 
benefit the practice. 
 
6. What is your message to the young or 
aspiring arbitrators? 
 
I have two tidbits to offer. First, build your 
reputation by getting involved in the 
arbitration community, and when you 
volunteer, prioritize your commitment, and 
follow through. Second, although it's easy to 
feel like an imposter (in a field with so many 
seasoned arbitrators), be confident in your 
own experience and what you have to offer. 
 
Email: jluu@bdplaw.com 
 

 
Member Profile: Rachel Howie 

mailto:jluu@bdplaw.com
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Call For Submissions for Winter 
2022 Newsletter 
 
If you have an article, case 
summary, book review or event  
related to arbitration practice, please 
send your submission to the 
newsletter editors. Submissions 
should be no more than 800 words. 
Deadline for the nest issue is 
December 1, 2021. 
 
Robin Dodokin & Bim Olawumi 
 

 
 

Continued from page 14 (Rachel Howie) 
 
4.  What influenced your decision to go into 
arbitration?  
 
I took an international law course during my 
undergraduate studies and from that point on I 
was hooked on international arbitration. I then 
took as many courses as possible on it that I 
could in law school. To this day it is still my 
favorite area of the law because of the variety 
of procedures and tools that are available and 
because it is so dynamic and constantly 
adapting to what parties want from the process. 
  
5. Do you believe virtual arbitration has 
come to stay? 
 
Yes, some aspects of what we have seen over 
the last while in virtual arbitration are here to 
stay, broadening the toolkit of options for what 
might be best in any given situation. For 
example, where parties and the tribunal used to 
routinely connect over a teleconference, I could 
see video conference being used going 
forward. I suspect there may also be a greater 
use of hybrid approaches where fully in-person 
is not feasible, and there might be matters 
where parties do prefer a fully virtual approach. 
 
6. What is your message to the young or 
aspiring arbitrators? 
 
If you are interested in arbitration, get involved 
in a young arbitrator group in your area, look 
for events that you can attend to meet people 
and learn about the issues, and look for 
opportunities to write. These are all excellent 
ways to expand your network while learning 
about the practice.  
 
Email: rachel.howie@dentons.com  
 

mailto:rachel.howie@dentons.com

